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During the 20th century, there has been tremen- tion nor anti-regulation, but which would produce bet-
dous growth in the role of administrative agencies ter regulation.
within the executive branch of the federal government This leaflet reviews the current procedures for
to develop regulations that implement the laws passed promulgating federal milk marketing orders. It also
by Congress. This is likely due to the increased com- describes the informal process granted to USDA in the
plexity of the policy issues involved. It is also due to 1996 FAIR Act, an alternative method that has been
recognition that an administrative agency is necessary proposed by the NPR, and the California procedure for
to develop regulations which can be flexible to chang- creating or amending milk orders. These alternatives to
ing conditions without passing new laws. the current process could provide for a faster timeline,

The Agricultural Marketing Agreements Act of  greater consensus building, and a less cumbersome
1937 (AMAA) is a law that gives the Secretary of route to rulemaking under federal orders.
Agriculture significant authority to consider the eco-
nomic condition of the dairy industry, and with the
participation of the dairy industry, develop complex
regulations called milk marketing orders. The develop-
ment of these regulations under federal milk marketing

orders has been the subject of considerable concern in : . ;
recent times, however. In some instances it has taken€9ulation needs to be issued or changed, 2) publishes a
’ proposed rule and gives the public an opportunity to

several years to propose and implement changes to ; /
federal orders. Some have suggested that the proce_comment, and 3) considers the comments submitted

dures themselves are part of the problem. Questions@1d iSSues a final rule. This is the type of rulemaking
have been raised as to whether current rulemaking used by the Food and Drug Admlmstratlon for issuing
processes provide adequate opportunity for meaningful prodL_Jrcr': st:nM(ka)&dshand labeling. ires th o
public input while allowing agencies to implement the , 'ne AVIAA, NOWEVET, requires the use of or-
rules in a timely manner. mal rul_emaklng procedures in the formation of new
Recently, the Federal Agriculture Improvement Marketing orders. USDA has also used formal

and Reform act of 1996 (1996 FAIR Act) required that rulemaking to amen_d existing federal milk orders as
the Secretary would use an “informal” process of well. These rulemaking procedures are governed by the

: o - federal Administrative Procedure Act (APA) and the
rulemaking to expedite implementation of the market- . . :
ing order reforms mandated in the bill. It's not just United States Department of Agriculture’s (USDA)

federal order rulemaking that has been criticized, how- Rulés of Practice and Procedure. Formal rulemaking
ever. Changes to federal rulemaking procedures haveNVOIVes a quasi-judicial process with a hearing, judge,
also been recommended in the National Performance VItNESSES, Cross-examination, and necessitates agency
Review (NPR), under the guidance of Vice President Al d€cision-making based solely on the hearing record.

Gore. One of the goals within the NPR was to recom- 1 N€ typical process for creating or amending a milk
mend procedural reforms that were neither pro-regula- marketing order is described below and is discussed in
greater detail in Leaflet O-2.

Current USDA Procedures for Developing, Issuing, and
Amending a Federal Milk Marketing Order

Informal rulemaking is used by most regulatory
agencies and is a three-step process. The agency, often
with legislative or industry input: 1) decides that a
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Proposals and Pre-Hearing Procedures This provides an opportunity for those affected by the
New marketing orders, as well as amendments to order to make comments before the final decision is
existing orders, are generally proposed by dairy farm- drafted. A draft of the decision is reviewed and ap-
ers, through their cooperative associations. However, proved within the Dairy Division as well as the Office
they may be proposed by anyone, including the Secre- of the General Counsel. Others within USDA may also

tary of Agriculture. When USDA receives a proposal
foranew order, itis handled by the Dairy Division of the
Agricultural Marketing Service (AMS).

The Dairy Division conducts a preliminary inves-

play a role in the review process.

The decision is published in tRederal Register
and mailed to everyone known to be interested in the
proceedings. A specified period of time is allowed for

tigation of the facts relating to general economic condi- Persons to file written exceptions to the findings and
tions in the market and recommends to the Secretary conclusions of the decision. This step in the agency’s
that a hearing on the proposal be called or denied. Oncerulemaking process can be omitted in emergency situ-

a hearing has been called, any further discussion of theations.

proposals with USDA officials is considered “ex parte”
(literally meaning “one side absent”) and is prohibited
outside of the hearing until after the final decision is

made. Procedural matters, however, may be discusseq

at any time.
A notice is sent to interested parties requesting
alternative proposals relevant to the issue. After the

alternative proposals have been reviewed, a notice of

public hearing is issued and published in Feeleral

Register The official notice gives the time and place at
which the hearing will be held and contains what will
and will not be subject to discussion and possible

Final Decision

Once the comments have been reviewed and any
changes are made, a final decision and final order are
ssued by the Secretary. The final decision presents the
reasons for accepting or denying proposals advanced at
the hearings and includes rulings on exceptions to the
recommended decision. The final order contains the
provisions which are presented to producers for their
approval.

Producer Referendum
The support of two-thirds of the number of eli-

change. Proposals that are not covered by the noticegible producers or the affirmative vote of producers

may not be discussed at the hearing.

Hearing

The hearing is held in the market area for which
the order is proposed. Its purpose is to collect informa-
tion on the economic and marketing conditions within
thatarea. Atthe hearing, allinterested parties, including

producers, consumers, and milk dealers, are given an

opportunity to present facts and views on the potential

effects of the proposed order or amendment and its

provisions. Cross-examination of withesses by the judge,
USDA marketing specialist, or other interested persons
is allowed to clarify facts in a withess’ testimony.

All of the testimony is taken under oath or by
affirmation and is reported verbatim. It is the responsi-
bility of the specialist to be sure the record reflects

adequate data upon which a decision by USDA can be

who supplied two-thirds of the milk regulated by the
marketing order in a given time period is needed for a
vote in an order. Qualified cooperatives may bloc vote
for their membership. If it is an amendment to an
existing order, an actual vote is only required in orders
where less than two thirds of the producers are in
cooperatives. Otherwise, simply a poll of the coops
representing producers in the order is taken. A poll or
vote taken for amendments to an existing order is
actually for the entire order, not just the amendment.
Therefore, a vote that failed to obtain sufficient support
would bring an end to the entire order. This rule limits
the ability for producers to pick and choose which
amendments they like and gives the Secretary greater
leverage in balancing producer interests with the public
interest standards required in the AMAA.

based. At the close of the hearing, a time is set during Suspension or Termination

which written briefs may be filed.
Except for official documents, the public hearing

In the case of emergency situations, the Secretary
may act to suspend or revise particular provisions

record is the sole source of information that can be used without following the usual procedures. When this is

by the marketing specialist for analyzing the issues.

Recommended Decision
The recommended decision is prepared by the

done, it usually pertains to relatively minor provisions,
is temporary, and has widespread support.

Informal Rulemaking in the

marketing specialist and is based solely on the facts Federal Order Reform Process

presented at the public hearing. It is a preliminary

Based on the criticism from the industry regarding

statement of the reasons for the issuance of the order.the delays in making changes to federal orders, Con-
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gress, in the 1996 FAIR Act, required the Secretary of Negotiated Rulemaking

Agriculture to make changes within a certain time The use of informal rulemaking does not neces-
period and to use informal rulemaking to consolidate sarily guarantee successful rulemaking. One of the
and amend the federal orders. If the process is notrecommendations put forth in the NPR review of
completed by April 1999, the authority of USDA to  rulemaking procedures was for agencies to encourage
collect fees for the purpose of administering the orders consensus-based rulemaking. They noted that the tradi-
is eliminated and funding will have to come from other tional informal or formal rulemaking processes have
sources in USDA'’s budget. The only exception to the tended too often to encourage adversarial, uncoopera-
timetable is if there is litigation. tive behavior by people who might be adversely af-
The most explicit requirement in the 1996 FAIR  fected by the proposed rule. This posture more often
Act is for the Secretary to consolidate market order than not leads to protracted litigation. To counter the
areas from the current 31, to between 10 and 14 market-trend, the Administrative Conference of the United
ing areas. However, additional issues intended by Con- States (ACUS) developed a consensus-based approach
gress for review included alternative ways to determine called negotiated rulemaking. This procedure is not
class | price levels in the new areas, and a replacementynlike the process used by committees and boards

of the basic formula price. USDA has embarked on a advising the Secretary on amendments to fruit and
thorough review of federal order provisions, has created vegetable orders.

committees within the Dairy Division to make recom- Negotiated rulemaking emerged in the 1980s as
mendations, and engaged universities to perform stud- an alternative to traditional procedures for drafting
ies of possible options for reform. proposed regulations. The essence of the idea is that in

The informal procedure used by the Secretary will  certain situations it is possible to bring together repre-
deviate from the normal practices and procedures just sentatives of the agency and the various interest groups
described in formal rulemaking in other ways: to negotiate the text of the proposed rule. The negotia-

* Ahearingis notrequired under informal rulemaking.  tors try to reach a consensus through a process of
There may be one or more meetings to discuss evaluating their own priorities and making trade-offs to
proposals and options, butthe input soughtby USDA achieve an acceptable outcome on the issues of greatest
will largely be taken from written comments by importance to them. If they do reach a consensus, the

interested parties. _ ~_ resulting rule is likely to be easier to implement and the
* USDA has taken a more proactive role in issuing likelihood of subsequent litigation is diminished.
announcements of possible options for changes and Negotiated rulemaking takes place during the

even some of their own preferences in order to drafting stage of agency rulemaking, prior to issuance
encourage industry feedback prior to publishing the of the notice and the opportunity for the public to
proposed rule. _ comment. Under the ordinary rulemaking procedure,
* Since there was no hearing, the rulese®marte the industry and USDA do not work on drafting propos-
discussions with USDA officials did not commence  als together. Typically, there is little opportunity for
until after the proposed rule (recommended deci- interchange of views among the parties. Negotiated
sion) was published in tHeederal Register This rulemaking offers such an opportunity. The following

has provided the opportunity for industry interaction  js how negotiated rulemaking operates.
with USDA in the development of a proposed rule. Convening Stage
Lonvening Stag

Some argue that USDA could use this informal The decision to use negotiated rulemaking in-
process in future amendments to orders without rewrit- VOlves several steps. First, someone must propose that
ing the AMAA. The AMAA appears to set different @ rule be considered for negotiated rulemakln_g. Al-
criteria for issuance and formation of a new order versus though the proposal usually comes from within the
simply amending an existing one. The language in the @gency, itmay also come from an outside affected party
AMAA that authorizes amendments is less explicit Of Congress. Second, the agency will usually hire a
regarding the process and appears to envision giving theconvener, or neutral party, to determine what issues are
Secretary greater discretion in the process of making likely to be raised by the rule and which parties would
amendments. An additional basis for this contention is Pe sufficiently interested in it to need to be represented.
that USDA currently uses informal rulemaking when Third, if it appears that negotiated rulemaking will be
making amendments in the fruit and vegetable market- "ecommended, the agency will publish a notice in the
ing orders. The amendatory authority in those orders is Federal RegisteiThe notice would normally state what

based on the same sections of the AMAA that allows for issues are expected to be deliberated, would list the
amendment of federal milk orders. various parties that have been contacted, and would
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invite public comment. Also included would be a pro- Report of the Committee

posed agenda and schedule for completing the work of If a committee reaches a consensus on a proposed
the negotiating committee and an explanation of how a ryle, at the conclusion of negotiations the committee
person may apply or nominate another person for mem- will transmit to the agency that established the commit-
bership on the committee. tee a report containing the proposed rule. If the commit-
Establishment of the Committee tee does not reach a consensus on a proposed rule, the
committee may transmit to the agency a report specify-
ing any areas in which the committee reached a consen-

The size of the negotiated rulemaking committee
is usually limited to 25 members, unless the agency
head determines that a greater number of members are’ys:
necessary for the functioning of the committee or to
achieve balanced membership. At least one member of
the committee should represent the agency. The repre-
sentatives of the interested parties are chosen by the
interests themselves.

Once a committee is constituted, it has substantia
control over its mode of operation, composition, uses of California’s Procedures for Amending Orders
resources, and the terms of its timing and dissolution. At California is not a part of the federal milk market-
the outset, each committee adopts its own protocols anding order program. It does, however, have its own state-
all decisions are made by consensus. run milk marketing order which regulates the two
Facilitator pricing areas (Northern and Southern California Milk
Stabilization and Marketing Plans) and a separate state-
wide Milk Pooling Plan for milk within the state. Some
have pointed to the California program as one which
allows for timely changes to regulations. The proce-
dures for creating and amending the state’s orders are
described below.

Negotiations complement, but do not replace the
conventional process. They take place within the formal
rulemaking format described above. The agency com-
mits to publishing the committee’s consensus as a
proposed rule, so long as that consensus is consistent
| with the agency’s statutory authority.

The agency may nominate either a person fromthe
federal government or a person from outside the federal
governmentto serve as facilitator for the negotiations of
the committee. The choice is subject to the approval of
the committee by consensus. If a committee does not
approve the agency’s nominee for facilitator, the com-
mittee will select, by consensus, a person to serve asSubmission of Petition
facilitator. A person designated to represent the agency In California, any interested person may enter a
in substantive issues may not serve as facilitator or petition to amend the Milk Stabilization or Milk Pool-
otherwise chair the committee. The facilitator will chair  ing plans. Upon receipt of the petition, the California
the meetings of the committee in an impartial manner, Department of Food and Agriculture (CDFA) has 15
assist the members of the committee in conducting days to respond as to whether or not there will be hearing
discussions and negotiations, and manage the keepingheld on the petition. The petition is reviewed by special-
of minutes and records as is required. ists in the Dairy Marketing or Milk Pooling Branch. If

CDFA fails to respond within the allotted time period,
they must hold a hearing on the petition.

Congressional Review of Rulemaking

Since the 1985 Farm Bill, and the legislative changes made to Class | differentials in some federal order
markets, Congress has increasingly involved itself in the federal order process. The FAIR Act language calls for
certain mandated changes and USDA is required to report to Congress on the progress of the reform process.

In a relatively little-noted piece of legislation, Congress enacted in 1996 the Small Business Regulatory
Enforcement Fairness Act. In this statute, Congress gave itself a provision called Congressional Review of Agency
Rulemaking. It gives any member of Congress sixty days to review major new regulations before they are
implemented. There is also the authority given to Congress to use joint resolutions on an expedited basis to
disapprove such rules. It is not known if some in Congress might use this new law to try to veto federal order
changes.

It can be argued that part of the success of the milk order program in the past has been that the Dairy Division
marketing experts in USDA administered the program, and the industry worked within the regulatory system,
without significant congressional involvement. The increased level of political considerations that are inevitably
brought by congressional activism, however, could complicate rather than simplify the process of rulemaking in
federal milk marketing orders.
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Comparison of Current and Alternative Rulemaking Procedures

Current Formal Informal Negotiated/Informal
Rulemaking Rulemaking Rulemaking California

1. Secretary of Agriculture intro- Secretary of Agriculture intro- Secretary of Agriculture intro- Secretary of Food and Agriculture
duces and/or receives proposal duces or receives proposals. duces or receives proposals. introduces and/or receives petition
for hearing. for hearing.

2. Secretary investigates its merit. Secretary investigates its merit. Secretary investigates its merit. Secretary has 15 days to investigate
its merit and accept or deny a hear:
ing.

3. Secretary issues notice of hear- Secretary may call informational Secretary gives notice that an in4 Secretary issues notice of hearing
ing or denies petitionEx parte meetings and/or publish prelimi- dustry committee to develop a and requests alternative proposals|
discussion is prohibited. nary options for comment on pos- consensus on the proposal(s) will

sible changes. be formed.

4. Interested parties present evi- USDA considers comments and Committee develops reporton the A pre-hearing workshop is held
dence at hearing. Witnesses are any additional proposals. proposal indicating whether con- where proposals are explained,
cross-examined by opposing par- sensus was achieved. CDFA provides analysis of alterna-
ties. tives and further data may be re-

quested.

5. Interested parties file briefs. USDA issues proposed rule rec Secretary proceeds under inforq Interested parties present evidence
ommended decision iRederal mal rulemaking to publish a pro- atahearing undertime limits. Cross-|
Registerfor comment. posed rule. examination only by Hearing Panel.

6. USDA reviews and evaluates the USDA considers comments. USDA considers comments. Witnesses may file post-hearing
hearing record. briefs within 10 days.

7. USDA issues recommended de- USDA issues final rule. USDA issues final decision. CDFA has 62 days from the close of]
cision. the hearing to implement a deci-

sion. Decision issued 10 days prior
to implementation.

8. Interested parties file exceptions. Technically speaking, informal Final order is effected or termi- No referendum is held on pricing
rulemaking does not require a nated. (Permanent AMAA law issues. A referendum on pooling
referendum—USDA is using one does require producer approval.) issues is held when substantive
in the case of Federal Order re changes are made.
form.

9. USDA reconsiders decision in

light of exceptions.

10. USDA issues final decision.

11. Producers approve or disapprove
by vote or polling co-ops (amend-
ments).

12. Final Order is effected or Orderis
terminated.

Pre-Hearing Procedures tions. At 20 days, the initial proposal and any alternative

The scheduled date of the hearing is at the discre- proposals are analyzed at a pre-hearing workshop. The
tion of CDFA. Typically, the time period between the Wworkshop is presented by CDFA, and it is attended by
notice of hearing and the hearing is about 40 days. the interested parties. After 30 days, the Department
Notice of the hearing is completed through several makes any revisions to the analysis of the proposals and
different methods. There is a mailing list of interested makes the exhibit data available to the public. At 40
parties that includes producers, handlers, and anyonedays after the release of the notice, the hearing is held.
else who has requested to be on the list. Also, presspyearing
releases are distributed to the media and a notice is
placed on the official bulletin board in the Dairy Mar-
keting Branch office.

During the first 10 days following the notice,
CDFA accepts alternative proposals and recommenda-

The hearing takes place before a hearing panel
which consists of CDFA staff who are involved in
administering the plan. A CDFA official notinvolvedin
the decision acts as hearing judge. The hearing is not
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time-limited but usually takes less than one day. At the not subject to approval by producers. While it is techni-
hearing, those presenting testimony are allotted a spe-cally possible to amend an order faster, in practice, it
cific amount of time to develop their argument. The takes four to six months from the time of petition to the
initial petitioner is granted 60 minutes, those who pre- time of implementation. The amendments to the Milk
sented alternative proposals are granted 30 minutes, andPooling Plan may require producer approval, but this
other interested parties are given 20 minutes. There is nodepends on whether the changes are considered sub-
cross-examination of those testifying except by the stantive (impacting pay prices) which requires a vote, or
hearing panel. This eliminates the sometimes lengthy are more technical in nature which do not. A vote to
and contentious cross examination by lawyers in federal reject pooling plan amendments does not lead to elimi-
order hearings. Submission of a post hearing brief may nation of the entire order or pooling plan.

be requested at the time of the hearing by those who conclusion

testify. The purpose of the brief is to provide further
information requested by the hearing panel or to am-
plify or clarify one’s own testimony.

The process of policymaking is important to de-
termining the quality of its results. If federal orders are
to be flexible enough to keep up with changes in the
Final Decision dairy industry, the process of rulemaking will need to

CDFA is mandated by law to make its determina- allow for timely and innovative regulation. Changes
tion on the merits of the original and alternative propos- that are currently being tested or should be considered
als and implement Marketing and Stabilization (pric- include:

ing) plan regulations within 62 days. This mandated 1) Increased use of informal rulemaking.
timeline is the singlemost effective method for ensuring 2) Develop joint agency-industry committees to
timely decisions. Decisions are primarily based on the build consensus prior to issuing a proposed
hearing record, although the Department's own evi- rule.

dence and proposals outside of the hearing may be 3) Call hearings to bring issues into public focus
considered. After review by the agency, arecommenda- with a format that is informational rather than
tionis presented to the Secretary for his/her review. The guasi-judicial and contentious.

final decision must be announced at least 10 days before 4) Set strict timelines for decision-making (may
the order goes into effect. require legislative mandates) to ensure timely

changes.
Some of the alternative rulemaking procedures dis-
cussed here, or other new ideas, may well be vital to
moving federal orders into the next century.

Producer Referendum

Unlike the federal system, changes in pricing
provisions of the Stabilization and Marketing Plans are
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